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BARRISTER

With over two decades experience at the New South Wales Bar, David maintains a practice in
commercial law, commercial insurance litigation and building and construction / infrastructure
litigation. In the sphere of insurance and construction law, he is often briefed in indemnity disputes and
disputes concerning the Building and Construction Industry Security of Payment Act 1999 (NSW) and
the Design and Building Practitioners Act 2020 (NSW).

David has appeared in an extensive list of reported cases. He is routinely briefed in disputes that are
complex and factually dense. He has also appeared in seminal cases, including class actions, and has
gained considerable experience in insolvency disputes and common law matters. Given his wide range
of expertise and multi-disciplinary skill-set, David is also available to appear in family law matters.

David is briefed by a wide range of law firms in his areas of practice, including on behalf of major
Australian and international insurers, corporations and individuals. The majority of his work is
conducted without a leader, and he often appears with a junior against Senior Counsel. He appears
predominately in the Commercial List and the Technology and Construction List in the Equity Division
of the Supreme Court of New South Wales, as well as in the New South Wales Court of Appeal and the
Federal Court of Australia.

David has been consistently ranked by his peers in legal directories for his high calibre work in
commercial law, construction / infrastructure law and insurance law. He is the only barrister from New
South Wales to be recommended in the construction / infrastructure and insurance law categories,
demonstrating his unique blend of knowledge and technical skills. David is also available to appear as a
Mediator.

ADMISSIONS TO PRACTICE

= 2000 Admitted to the Bar of New South Wales
= 1995 Admitted as a Solicitor of the Supreme Court of New South Wales
PROFESSIONAL EXPERIENCE

= 2000 - present Barrister, Nine Wentworth Chambers
= 1996 -2000 Solicitor

PRINCIPAL AREAS OF PRACTICE

=  Commercial Law = |nsurance Law

= Building & Construction / Infrastructure =  Common Law

= Appellate =  Public & Product Liability
= |nsolvency = (Class Action Litigation

= Family Law =  Mediation
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ACCOLADES

Year Areas of practice Legal Directory

2024 Leading Commercial Litigation & Dispute Resolution Junior Counsel | Doyle’s Guide
(Recommended)

2024 Leading Construction and Infrastructure Junior Counsel (Recommended) Doyle’s Guide

2024 Commercial Law, Construction / Infrastructure Law, Insurance Law Best Lawyers in Australia

2023 Leading Construction and Infrastructure Junior Counsel (Leading) Doyle’s Guide

2022 Leading Professional Indemnity Junior Counsel and Construction and | Doyle’s Guide
Infrastructure Junior Counsel (Recommended)

2021 Leading Professional Indemnity Junior Counsel and Infrastructure Junior | Doyle’s Guide
Counsel (Recommended)

2020 Leading Construction and Infrastructure Junior Counsel (Recommended) | Doyle’s Guide

2020 Construction / Infrastructure Law, Insurance Law Best Lawyers in Australia

2019 Leading Construction and Infrastructure Junior Counsel (Recommended) | Doyle’s Guide

2018 Leading Construction and Infrastructure Junior Counsel (Recommended) | Doyle’s Guide

2017 Leading Insurance Barrister (Leading) Doyle’s Guide

SELECTION OF RECENT CASES

High Court of Australia

Pafburn Pty Limited & Anor v The Owners - Strata Plan No 84674 [2024] HCA 49 — Appeared for the
respondent. The the High Court dismissed an appeal from a judgment of the Court of Appeal of the
Supreme Court of New South Wales. The issue was whether the developer or the head building
contractor ("the appellants") can rely on the failure of another person to take reasonable care in
carrying out construction work, or otherwise performing any function in relation to that work, to limit
their liability under Pt 4 of the Civil Liability Act 2002 (NSW) ("the CLA") to an amount reflecting the
proportion of the loss that a court considers just having regard to the extent of the responsibility of
each for the damage or loss.

New South Wales Court of Appeal

Sydney Trains v Argo Syndicate AMA 1200 [2024] NSWCA 101 — Appeared for the successful appellant.
The trial judge had found that although the respondent’s insured had breached its contract, the
respondent was not liable to the appellant because the conduct of the appellant had broken the chain
of causation. The appeal from that finding was unanimously upheld, with Leeming JA delivering the lead
judgment. The respondent has sought Special Leave to appeal. | am briefed (unled) to respond to the
application for special leave.

C & V Engineering Services Pty Ltd v Metropolitan Demolitions Pty Ltd [2024] NSWCA 52 — Appeared for
the applicant who sought and obtained leave to appeal.
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https://eresources.hcourt.gov.au/downloadPdf/2024/HCA/49
https://www.caselaw.nsw.gov.au/decision/18f4ac6a061e3c47b6b1eeed
https://www.caselaw.nsw.gov.au/decision/18e1baf1d6020782813339da

Total Construction Pty Ltd v Kennedy Civil Contracting Pty Ltd (subject to a Deed of Company
Arrangement) (No 2) [2024] NSWCA 22 — Costs argument following successfully appearing for the
appellant.

Rialto Sports Pty Limited (Admins Apptd) v Cancer Care Associates Pty Limited; CCA Estates Pty Limited;
Davjul Holdings Pty Limited; Armmam Pty Limited (No 3) [2023] NSWCA 279 - Contested application on
adoption of referee’s report.

The Owners — Strata Plan No 84674 v Pafburn Pty Ltd [2023] NSWCA 301 — Appeared for the successful
appellant. The case involved a question of statutory construction, namely the interaction between a
provision of the Design and Building Practitioners Act 2020 (NSW) which provided that the duty of care
under that Act is non-delegable, whilst also providing that Part 4 of the Civil Liability Act 2002 (NSW)
(which contains proportionate liability provisions) applies. The Court of Appeal unanimously accepted
the argument that the proportionate liability provisions contained within the Civil Liability Act are
ousted by implication. The High Court has granted Special Leave to Appeal.

Witron Australia Pty Ltd v Turnkey Innovative Engineering Pty Ltd [2023] NSWCA 305 — The question on
appeal was whether statement was sufficient to constitute “reasons” under s 14(3) of the Building and
Construction Industry Security of Payment Act 1999 (NSW). | appeared for the appellant. The appeal
was dismissed.

Total Construction Pty Ltd v Kennedy Civil Contracting Pty Ltd (subject to a Deed of Company
Arrangement) [2023] NSWCA 306 — The question on appeal was whether a document was a payment
claim within meaning of s 13(1) of Building and Construction Industry Security of Payment Act 1999
(NSW). I appeared for the appellant. The appeal was upheld.

The J & P Marlow (No 2) Pty Ltd v Joseph Hayes & Andrew McCabe in their capacity as joint and several
liquidators of Peak Invest Pty Ltd (in lig), Five Islands Invest Pty Ltd (in lig), Surry Hills Pub Invest Pty Ltd
(in liquidation) and Four By Four Investments Pty Ltd (in lig) [2023] NSWCA 117 — This appeal concerned
the proper interpretation of four materially identical Hotel Management Agreements, in particular
whether the appellant was entitled to approximately $8 million by way of a “Capital Gains Bonus Fee.”
| appeared for the respondent. The court held that, on a literal and contextual construction of the
agreements, the "sale price of the Property"” did not encompass the price of the hotel business being
operated on the land or the gaming machine entitlements sold together with the land. The appeal was

dismissed.

Scenic Tours Pty Ltd v Moore [2023] NSWCA 74 — Appeared for the appellant over two days in
representative proceedings for the supplier of services. The primary issue concerned the statutory
guarantees under ss61(1) and (2) of the Australian Consumer Law and the defences provided by s61(3).
These provisions had not previously been the subject of appellate consideration. Another issue was
whether the cost of airfares was recoverable under s267(4) of the Australian Consumer Law. The appeal
was upheld in part, namely in relation to the s267(4) question.

Piety Constructions Pty Ltd v Hville FCP Pty Ltd [2023] (Appeal settled following the hearing) — Appeared
for the appellant who argued that a payment schedule under the Building and Construction Industry
Security of Payment Act 1999 (NSW) served using an electronic information exchange system had not
been served within the 10-day period in s14 of the Act. The amount in issue was approximately
$10 million.

Tredmore Pty Ltd v Atlas Advisors Australia Pty Ltd [2023] NSWCA 60 — Appeared for the unsuccessful
appellant and the successful cross-respondent. The appeal involved whether oral representations were
made to the effect that an investment had little or no risk. The cross-appeal involved whether conduct
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https://www.caselaw.nsw.gov.au/decision/18d8c286217a7cedd9e45f82
https://www.caselaw.nsw.gov.au/decision/18bfa40ee91ecfb62dc3e9b5
https://www.caselaw.nsw.gov.au/decision/18c5b81daca710a6508c2899
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which was found to be misleading by the trial judge was in fact misleading. The cross-appeal was
subsequently the subject of an application for Special Leave which was refused.

Shoal Bay Beach Constructions No 1 Pty Ltd v Mark Hickey & the persons listed in Schedule A to the
Notice of Appeal trading as Sparke Helmore [2023] NSWCA 23 — Appeared for the appellant who
succeeded before Adamson J in demonstrating that a firm of solicitors was negligent in failing to advise
a property developer to issue a notice under a contract for the sale of land so as to extend the time for
completion. The cross-appeal was upheld.

C&V Engineering Pty Ltd v Metropolitan Demolitions Pty Ltd [2023] NSWCA 167 — Successfully appeared
for the appellant. The primary guestion on appeal was whether or not there was a contract for the
supply of steel. The ancillary question was whether the trial judge had erred in not allowing GST on
amounts in respect of which the appellant had succeeded at trial. The GST point was conceded by the
respondent on the appeal.

Rialto Sports Pty Ltd v Cancer Care Associates Pty Limited; CCA Estates Pty Limited; Davjul Holdings Pty
Limited; Armmam Pty Limited [2022] NSWCA 146 — Appeared for the successful respondents. The
respondents had each acquired commercial property “Off-the-Plan” pursuant to contracts which
contained a covenant that the developer/vendor will cause the property to be constructed in a proper
and workmanlike manner. Questions arose as to whether the covenant merged on completion and
whether the lot owners can claim damages in respect of their respective share in the cost to rectify
common property. Another question which was peculiar to one of the respondents was where the
assignment of a chose in action was effective. The appeal was unanimously dismissed on all issues.

PL Town Hall Pty Ltd v The Trust Company Ltd [2021] NSWCA 188 — Appeared for the respondent who
successfully resisted a challenging to the terms of the interlocutory regime permitting tenant to recover
goods from premises after conclusion of lease.

Bandelle Pty Ltd v Sydney Capitol Hotels Pty Ltd [2020] NSWCA 303 — The question in this matter
involved the proper interpretation of section 6.20 of the Environmental Planning and Assessment Act
2017 (NSW) which itself involved the proper interpretation of savings and transitional provisions.
Section 6.20 precludes a building action being brought in relation to any building work more than ten
years after the date on which the relevant final occupation certificate is issued. | appeared (with a
junior) on behalf of the respondent after succeeding at trial before Hammerschlag J. The appeal was
upheld by a majority.

Gorman v McKnight [2020] NSWCA 20 — Successfully resisted an appeal which sought a permanent stay
of proceedings in relation to historic sexual abuse.

Mobis Parts Australia Pty Ltd v XL Insurance Company SE (No 2) [2019] NSWCA 19 — This case was the
subject of commentary in the insurance industry. Although led by Mr J E Marshall SC, David conducted
the quantum aspects of the trial (which involved various questions of law), and the client was largely
successful in this respect. The amount in issue was approximately S50 million. The trial proceeded over
about five weeks. The appeal from the decision was heard over 4 days in August 2018. Led by MrJ T
Gleeson SC, and David conducted various aspects of the appeal: Mobis Parts Australia Pty Ltd v XL
Insurance Company SE [2018] NSWCA 342.

Other Cases

Kelly v Scenic Tours Pty Ltd [2024] NSWSC 130 — Appeared for the defendant in this representative
proceeding. The issue was whether the proceedings were properly commenced under Part 10 of the
Civil Procedure Act 2005. The case also queried whether the group members’ claims involved the same,

Liability limited by a scheme approved under Professional Standards Legislation
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similar or related circumstances and whether the claims give rise to a substantial common question of
fact or law.

In the Matter of the Pindan Group [No 6] [2023] WASC 408 — Application by joint and several liquidators
and court appointed joint and several receivers for orders pursuant to s 90-15 of the Insolvency Practice
Schedule (Corporations) - Whether the applicants would be justified in entering into a deed of
settlement and release.

Dickson Developments Precinct 1 Pty Ltd v Core Building Group Pty Ltd [2023] FCA 1473 — Appeared for
the successful applicant who sought judicial review of an adjudication determination in relation to
construction contract. The issue was whether there was a reference date for the payment claim, being
a jurisdictional criterion for the making of the determination and whether the adjudicator’s decision in
relation to liquidated damages was so illogical or irrational as to constitute jurisdictional error.

Ao Qing Investment Pty Ltd v 52 Lord St East Perth Pty Ltd (No 3) [2023] FCA 716 — Appeared for the
plaintiffs (liquidators) on the defendant’s application for the court to determine an issue which was
presently before the Western Australian Supreme Court in which | am briefed, arising out of a collapse
of a large group of property developers. The court adjourned the application.

WSP Structures Pty Ltd v Liberty Mutual Insurance Company trading as Liberty Specialty Markets and
others [2023] FCA 1157 — In February of 2023, | appeared (with a junior) before Colvin J in the Federal
Court over two days on behalf of the second and third defendants (both being insurers and the primary
defendants in the proceedings). The plaintiff was one of the defendants in the Opal Tower class action
which settled. The plaintiff sued the second and third defendants for indemnity in relation to its liability
consequent upon the settlement. The second and third defendants denied indemnity. The defendantsa
appealed to the Full Federal Court. Judgment is reserved

Chung & Ho [2023] FedCFamC1F 269 — Appeared for the wife in a property dispute where the husband
unsuccessfully contended that the pool of assets was compromised of debts to third parties.

The University of Sydney v Multiplex Constructions Pty Ltd [2023] NSWSC 383 — Successfully resisted an
application to amend a Technology and Construction List Statement in connection with a multi-party
dispute concerning the design and construction of property on behalf of the University of Sydney.

A-Civil Aust Pty Ltd v Meso Solutions Pty Ltd [2023] NSWSC 372 — Successfully resisted an application to
guash an adjudication determination under the Building and Construction Industry Security of Payment
Act 1999 (NSW). The matter involved a question of law under the Act which had not previously been
determined. There was also a question as to whether David’s client, the defendant, engaged in
misleading or deceptive conduct which was largely determined favourably on the basis of
cross-examination

Garawin Pty Ltd v 1A Eden Pty Ltd (No. 3) [2023] NSWSC 169 — The question involved the terms upon
which final relief should be given in circumstances where the beneficiaries of a trust, for whom David
appeared, wished to procure its share of the distribution consequent upon a property development.

The Owners-Strata Plan 86807 v Crown Group Constructions Pty Ltd [2023] NSWSC 44 — Successfully
resisted an application to amend a Technology and Construction List Statement.

BCFK Holdings Pty Ltd v Rork Projects Pty Ltd [2022] NSWSC 1706 — Appeared for the plaintiff who
succeeded in demonstrating that an adjudication determination under Building and Construction
Industry Security of Payment Act 1999 (NSW) was void and that the plaintiff did not engage in
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misleading or deceptive conduct which was causative of any loss. The question under the Act involved
the construction of s13(1C) which had not previously been the subject of judicial determination.

The Owners — Strata Plan No 84674 v Pafburn Pty Ltd —[2022] NSWSC 659 — Successfully appeared for
the plaintiff on an application to amend a pleading in relation to a claim under the Design and Building
Practitioners Act 2020 (NSW). The application involved the question as to whether a person “having
substantive control over the carrying out of any work” for the purposes of clause (d) of the definition
of “construction work” in s36(1) of the Act is a person who is in a position where it is able to control
how the work is carried out.

Garwin Pty Ltd v 1A Eden Pty Ltd [2022] NSWSC 333 — Successfully appeared for the plaintiff on an
application for the removal of caveats.

Sydney Capitol Hotels Pty Ltd v Bandelle Pty Limited [2021] HCATrans 91 — Appeared for the appellant
on an application for Special Leave in the High Court of Australia which was dismissed. This was an
application from a majority decision in the New South Wales Court of Appeal.
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